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self-regulatory organization of which it is a 
member, or any State securities regulator 
having jurisdiction over the member, broker 
or dealer’’, and from each place it appears, 
the phrase ‘‘the Commission’s staff or its 
designee’’ and in its place adding ‘‘the staffs 
of the Commission, any self-regulatory orga-
nization of which it is a member, or any 
State securities regulator having jurisdic-
tion over the member, broker or dealer’’, ef-
fective May 2, 2003.

§ 240.17a–5 Reports to be made by cer-
tain brokers and dealers. 

(a) Filing of monthly and quarterly re-
ports. (1) This paragraph (a) shall apply 
to every broker or dealer registered 
pursuant to section 15 of the Act. 

(2)(i) Every broker or dealer subject 
to this paragraph (a) who clears or car-
ries customer accounts shall file Part I 
of Form X–17A–5 (§ 249.617 of this chap-
ter) within 10 business days after the 
end of each month. 

(ii) Every broker or dealer subject to 
this paragraph (a) who clears trans-
actions or carries customer accounts 
shall file Part II of Form X–17A–5 
(§ 249.617 of this chapter) within 17 busi-
ness days after the end of the calendar 
quarter and within 17 business days 
after the date selected for the annual 
audit of financial statements where 
said date is other than a calendar quar-
ter. Certain of such brokers or dealers 
shall file Part IIA in lieu thereof if the 
nature of their business is limited as 
described in the instructions to Part II 
of Form X–17A–5 (§ 249.617 of this chap-
ter). 

(iii) Every broker or dealer who does 
not carry nor clear transactions nor 
carry customer accounts shall file Part 
IIA of Form X–17A–5 (§ 249.617 of this 
chapter) within 17 business days after 
the end of each calendar quarter and 
within 17 business days after the date 
selected for the annual audit of finan-
cial statements where said date is 
other than the end of the calendar 
quarter. 

(iv) Upon receiving written notice 
from the Commission or the examining 
authority designated pursuant to sec-
tion 17(d) of the Act, a broker or dealer 
who receives such notice shall file 
monthly, or at such times as shall be 
specified, Part II or Part IIA of Form 
X–17A–5 (§ 249.617 of this chapter) and 
such other financial or operational in-

formation as shall be required by the 
Commission or the designated exam-
ining authority. 

(3) The reports provided for in this 
paragraph (a) shall be considered filed 
when received at the Commission’s 
principal office in Washington, DC, and 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business. All reports 
filed pursuant to this paragraph (a) 
shall be deemed to be confidential. 

(4) The provisions of paragraphs (a)(2) 
and (3) of this section shall not apply 
to a member of a national securities 
exchange or a registered national secu-
rities association if said exchange or 
association maintains records con-
taining the information required by 
Part I, Part II or Part IIA of Form X–
17A–5 (§ 249.617 of this chapter), as to 
such member, and transmits to the 
Commission a copy of the applicable 
parts of Form X–17A–5 (§ 249.617 of this 
chapter) as to such member, pursuant 
to a plan, the procedures and provi-
sions of which have been submitted to 
and declared effective by the Commis-
sion. Any such plan filed by a national 
securities exchange or a registered na-
tional securities association may pro-
vide that when a member is also a 
member of one or more national securi-
ties exchanges, or of one or more na-
tional securities exchanges and a reg-
istered national securities association, 
the information required to be sub-
mitted with respect to any such mem-
ber may be submitted by only one spec-
ified national securities exchange or 
registered national securities associa-
tion. For the purposes of this section, a 
plan filed with the Commission by a 
national securities exchange or a reg-
istered national securities association 
shall not become effective unless the 
Commission, having due regard for the 
fulfillment of the Commission’s duties 
and responsibilities under the provi-
sions of the Act, declares the plan to be 
effective. Further, the Commission, in 
declaring any such plan effective, may 
impose such terms and conditions re-
lating to the provisions of the plan and 
the period of its effectiveness as may 
be deemed necessary or appropriate in 
the public interest, for the protection 
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of investors, or to carry out the Com-
mission’s duties and responsibilities 
under the Act. 

(5) Upon written application by a 
broker or dealer to its designated ex-
amining authority, the designated ex-
amining authority may extend the 
time for filing the information re-
quired by this paragraph (a). The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(b) Report filed upon termination of 
membership interest. (1) If a broker or 
dealer holding any membership inter-
est in a national securities exchange or 
registered national securities associa-
tion ceases to be a member in good 
standing of such exchange or associa-
tion, such broker or dealer shall, with-
in two business days after such event, 
file with the Commission Part II or 
Part IIA of Form X–17A–5 (§ 249.617 of 
this chapter) as determined by the 
standards set forth in paragraphs (a)(2) 
(ii) and (iii) of this section as of the 
date of such event. The report shall be 
filed at the Commission’s principal of-
fice in Washington, DC, and with the 
regional or district office of the Com-
mission for the region or district in 
which the broker or dealer has its prin-
cipal place of business: Provided, how-
ever, That such report need not be 
made or filed if the Commission, upon 
written request or upon its own mo-
tion, exempts such broker or dealer, ei-
ther unconditionally or on specified 
terms and conditions, from such re-
quirement: Provided, further, That the 
Commission may, upon request of the 
broker or dealer, grant extensions of 
time for filing the report specified 
herein for good cause shown. 

(2) Attached to the report required by 
paragraph (b)(1) of this section shall be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the report is 
true and correct. The oath or affirma-
tion shall be made before a person duly 
authorized to administer such oath or 
affirmation. If the broker or dealer is a 
sole proprietorship, the oath or affir-
mation shall be made by the propri-
etor; if a partnership, by a general 
partner; or if a corporation by the chief 

executive officer, or, in his absence, by 
the person authorized to act in his 
place. 

(3) For the purposes of this paragraph 
(b) ‘‘membership interest’’ shall in-
clude the following: full membership, 
allied membership, associated member-
ship, floor privileges, and any other in-
terest that entitles a broker or dealer 
to the exercise of any privilege on an 
exchange or with an association. 

(4) For the purposes of this paragraph 
(b), any broker or dealer shall be 
deemed to have ceased to be a member 
in good standing of such exchange or 
association when he has resigned, with-
drawn, or been suspended or expelled 
from a membership interest in such ex-
change or association, or has directly 
or through any associated person sold 
or entered into an agreement for the 
sale of a membership interest which 
would on consummation thereof result 
in the termination of the broker’s or 
dealer’s membership interest in such 
exchange or association. 

(5) Whenever any national securities 
exchange or registered national securi-
ties association takes any action which 
causes any broker or dealer which is a 
member of such exchange or associa-
tion to cease to be a member in good 
standing of such exchange or associa-
tion or when such exchange or associa-
tion learns of any action by such mem-
ber of any other person which causes 
such broker or dealer to cease to be a 
member in good standing of such ex-
change or association, such exchange 
or associaton shall report such action 
promptly to the Commission, fur-
nishing information as to the cir-
cumstances surrounding the event, and 
shall send a copy of such notification 
to the broker or dealer and notify such 
broker or dealer of its responsibilities 
under this paragraph (b). 

(6) One copy of the annual audit re-
port shall be filed at the regional office 
of the Commission for the region in 
which the broker or dealer has its prin-
cipal place of business and the prin-
cipal office of the designated exam-
ining authority for said broker or deal-
er. Two copies of said report shall be 
filed at the Commission’s principal of-
fice in Washington, DC. Copies thereof 
shall be provided to all self-regulatory 
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organizations of which said broker or 
dealer is a member. 

(c) Customer Statements—(1) Who must 
furnish the statements. Every broker or 
dealer shall file with the Commission 
at its principal office in Washington, 
DC, with the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business, and 
with each national securities exchange 
and registered national securities asso-
ciation of which it is a member, and 
shall send to its customers the state-
ments prescribed by paragraphs (c) (2) 
and (3) of this section, except if the ac-
tivities of such broker or dealer are 
limited to any one or combination of 
the following and are conducted in the 
manner prescribed herein: 

(i) As introducing broker or dealer, 
the forwarding of all the transactions 
of his customers to a clearing broker or 
dealer on a fully disclosed basis: Pro-
vided, That such clearing broker or 
dealer reflects such transactions on its 
books and records in accounts it car-
ries in the names of such customers 
and that the introducing broker or 
dealer does not hold funds or securities 
for, or owe funds or securities to, cus-
tomers other than funds and securities 
promptly forwarded to the clearing 
broker or dealer or to customers; 

(ii) The prompt forwarding of sub-
scriptions for securities to the issuer, 
underwriter or other distributor of 
such securities and of receiving checks, 
drafts, notes, or other evidences of in-
debtedness payable solely to the issuer, 
underwriter or other distributor who 
delivers the security directly to the 
subscriber or to a custodian bank, if 
the broker or dealer does not otherwise 
hold funds or securities for, or owe 
money or securities to, customers; 

(iii) The sale and redemption of re-
deemable shares of registered invest-
ment companies or the solicitation of 
share accounts of savings and loan as-
sociations in the manner contemplated 
by the $2,500 minimum net capital re-
quirement of § 240.15c3–1 or the offering 
to extend any credit to or participate 
in arranging a loan for a customer to 
purchase insurance in connection with 
the sale of redeemable shares of reg-
istered investment companies; or 

(iv) Conduct which would exempt the 
broker or dealer from the provisions of 
§ 240.17a–13 by reason of the provisions 
of paragraph (a) of that section. 

(2) Audited statements to be furnished. 
The following statements shall be fur-
nished as required by paragraph (c)(1) 
of this section within 105 days after the 
date of the audited report required by 
paragraph (d) of this section: 

(i) A balance sheet with appropriate 
notes prepared in accordance with gen-
erally accepted accounting principles 
which shall be audited if the financial 
statements furnished in accordance 
with paragraph (d) of this section are 
required to be certified; 

(ii) A footnote containing a state-
ment of the amount of the broker’s or 
dealer’s net capital and its required net 
capital, computed in accordance with 
§ 240.15c3–1. Such statement shall in-
clude summary financial statements of 
subsidiaries consolidated pursuant to 
Appendix C of § 240.15c3–1, where mate-
rial, and the effect thereof on the net 
capital and required net capital of the 
broker or dealer; 

(iii) If in connection with the most 
recent annual audit report pursuant to 
§ 240.17a–5, the independent accountant 
commented on any material inadequa-
cies in accordance with paragraphs (g) 
and (h) of this section, and § 240.17a–
11(e), there shall be a statement by the 
broker or dealer that a copy of such re-
port and comments is currently avail-
able for the customer’s inspection at 
the principal office of the Commission 
in Washington, DC, and the regional or 
district office of the Commission for 
the region or district in which the 
broker or dealer has its principal place 
of business; and 

(iv) A statement indicating that the 
Statement of Financial Condition of 
the most recent annual audit report of 
the broker or dealer pursuant to 
§ 240.17a–5 is available for examination 
at the principal office of the broker or 
dealer and at the regional or district 
office of the Commission for the region 
or district in which the broker or deal-
er has its principal place of business. 

(3) Unaudited statements to be fur-
nished. The statements shall contain 
the information specified in paragraphs 
(c)(2) (i) and (ii) of this section. Said 
unaudited statements shall be as of the 
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date 6 months from the date of the au-
dited statements required to be fur-
nished pursuant to paragraphs (c) (1) 
and (2) of this section. Said unaudited 
statements shall be furnished not later 
than 65 days after the date as of which 
the statements are prepared. 

(4) Definition of ‘‘customer.’’ For pur-
poses of this paragraph (c), the term 
‘‘customer’’ includes any person other 
than: 

(i) Another broker or dealer who is 
exempted by paragraph (c)(1) of this 
section; 

(ii) A general, special or limited part-
ner or director or officer of a broker or 
dealer; or 

(iii) Any person to the extent that 
such person has a claim for property or 
funds which by contract, agreement or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer or is subordinated to the claims 
of creditors of the broker or dealer, for 
or with whom a broker or dealer has ef-
fected a securities transaction in a par-
ticular month, which month shall be 
either the month preceding the balance 
sheet date or the month following the 
balance sheet date in which the state-
ment is sent. 
The term ‘‘customer’’ also includes any 
person for whom the broker or dealer 
holds securities for safekeeping or as 
collateral or for whom the broker or 
dealer carries a free credit balance in 
the month in which customers are de-
termined for purposes of this paragraph 
(c). 

(d) Annual filing of audited financial 
statements. (1)(i) Every broker or dealer 
registered pursuant to section 15 of the 
Act shall file annually, on a calendar 
or fiscal year basis, a report which 
shall be audited by an independent pub-
lic accountant. Reports pursuant to 
this paragraph (d) shall be as of the 
same fixed or determinable date each 
year, unless a change is approved in 
writing by the designated examining 
authority for the broker or dealer. A 
copy of such written approval should 
be sent to the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business. 

(ii) A broker or dealer succeeding to 
and continuing the business of another 
broker or dealer need not file a report 

under this paragraph as of a date in the 
fiscal or calendar year in which the 
succession occurs if the predecessor 
broker or dealer has filed a report in 
compliance with this paragraph as of a 
date in such fiscal or calendar year. 

(iii) A broker or dealer which is a 
member of a national securities ex-
change and has transacted a business 
in securities solely with or for other 
members of a national securities ex-
change, and has not carried any margin 
account, credit balance or security for 
any person who is defined as a ‘‘cus-
tomer’’ in paragraph (c)(4) of this sec-
tion, shall not be required to file a re-
port under this paragraph. 

(2) The annual audited report shall 
contain a Statement of Financial Con-
dition (in a format and on a basis 
which is consistent with the total re-
ported on the Statement of Financial 
Condition contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or 
IIA), a Statement of Income, a State-
ment of Cash Flows, a Statement of 
Changes in Stockholders’ or Partners’ 
or Sole Proprietor’s Equity, and State-
ment of Changes in Liabilities Subordi-
nated to Claims of General Creditors. 
Such statements shall be in a format 
which is consistent with such state-
ments as contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or Part 
IIA. If the Statement of Financial Con-
dition filed in accordance with instruc-
tions to Form X–17A–5, Part II or Part 
IIA, is not consolidated, a summary of 
financial data, including the assets, li-
abilities, and net worth or stock-
holders’ equity, for subsidiaries not 
consolidated in the Part II or Part IIA 
Statement of Financial Condition as 
filed by the broker or dealer should be 
included in the notes to the consoli-
dated statement of financial condition 
reported on by the independent public 
accountant. 

(3) Supporting schedules shall in-
clude, from Part II or Part IIA of Form 
X–17A–5 (§ 249.617 of this chapter) a 
Computation of Net Capital Under 
§ 240.15c3–1, a Computation for Deter-
mination of the Reserve Requirements 
under Exhibit A of § 240.15c3–3 and In-
formation Relating to the Possession 
or Control Requirements Under 
§ 240.15c3–3 and shall be filed with said 
report. 
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(4) A reconciliation, including appro-
priate explanations, of the Computa-
tion of Net Capital under § 240.15c3–1 
and the Computation for Determina-
tion of the Reserve Requirements 
Under Exhibit A of § 240.15c3–3 in the 
audit report with the broker’s or deal-
er’s corresponding unaudited most re-
cent Part II or Part IIA filing shall be 
filed with said report when material 
differences exist. If no material dif-
ferences exist, a statement so indi-
cating shall be filed. 

(5) The annual audit report shall be 
filed not more than sixty (60) days 
after the date of the financial state-
ments. 

(6) The annual audit report shall be 
filed at the regional or district office of 
the Commission for the region or dis-
trict in which the broker or dealer has 
its principal place of business, the 
Commission’s principal office in Wash-
ington, DC, and the principal office of 
the designated examining authority for 
said broker or dealer. Copies thereof 
shall be provided to all self-regulatory 
organizations of which said broker or 
dealer is a member. 

(e) Nature and form of reports. The fi-
nancial statements filed pursuant to 
paragraph (d) of this section shall be 
prepared and filed in accordance with 
the following requirements: 

(1)(i) An audit shall be conducted by 
a public accountant who shall be in 
fact independent as defined in para-
graph (f)(3) of this section herein, and 
he shall give an opinion covering the 
statements filed pursuant to paragraph 
(d): Provided, however, That the finan-
cial statements filed pursuant to para-
graph (d) of this section need not be au-
dited if, since the date of the previous 
financial statements of the report filed 
pursuant to § 240.15b1–2 or this section: 

(A) The securities business of such 
broker or dealer has been limited to 
acting as broker (agent) for the issuer 
in soliciting subscriptions for securi-
ties of such issuer, said broker has 
promptly transmitted to such issuer all 
funds and promptly delivered to the 
subscriber all securities received in 
connection therewith, and said broker 
has not otherwise held funds or securi-
ties for or owed money or securities to 
customers; or 

(B) Its securities business has been 
limited to buying and selling evidences 
of indebtedness secured by mortgage, 
deed or trust, or other lien upon real 
estate or leasehold interests, and said 
broker or dealer has not carried any 
margin account, credit balance or secu-
rity for any securities customer. 

(ii) A broker or dealer who files a re-
port which is not covered by an ac-
countant’s opinion shall include in the 
oath or affirmation required by para-
graph (e)(2) of this section a statement 
of the facts and circumstances relied 
upon as a basis for exemption from the 
requirement that financial statements 
and schedules filed pursuant to para-
graph (d) of this section be covered by 
the opinion of an accountant. 

(2) Attached to the report shall be an 
oath or affirmation that, to the best 
knowledge and belief of the person 
making such oath or affirmation, (i) 
the financial statements and schedules 
are true and correct and (ii) neither the 
broker or dealer, nor any partner, offi-
cer, or director, as the case may be has 
any proprietary interest in any ac-
count classified solely as that of a cus-
tomer. The oath or affirmation shall be 
made before a person duly authorized 
to administer such oaths or affirma-
tions. If the broker or dealer is a sole 
proprietorship, the oath or affirmation 
shall be made by the proprietor; if a 
partnership, by a general partner; or if 
a corporation, by a duly authorized of-
ficer. 

(3) All of the statements filed pursu-
ant to paragraph (d) of this section 
shall be public, except that, if the 
Statement of Financial Condition in a 
format which is consistent with Form 
X–17A–5 (§ 249.617 of this chapter), Part 
II or Part IIA, is bound separately from 
the balance of the annual audited fi-
nancial statements filed pursuant to 
paragraph (d)(1) of this section, the bal-
ance of the annual audited financial 
statements shall be deemed confiden-
tial, except that they shall be available 
for official use by any official or em-
ployee of the United States or any 
State, by national securities exchanges 
and registered national securities asso-
ciations of which the person filing such 
a report is a member, and by any other 
person to whom the Commission au-
thorizes disclosure of such information 
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as being in the public interest. Nothing 
contained in this paragraph (3) shall be 
deemed to be in derogation of the rules 
of any registered national securities 
association or national securities ex-
change which give to customers of a 
member broker or dealer the right, 
upon request to such member broker or 
dealer, to obtain information relative 
to its financial condition. 

(4) The broker or dealer shall file 
with the report a supplemental report 
which shall be covered by an opinion of 
the independent public accountant on 
the status of the membership of the 
broker or dealer in the Securities In-
vestor Protection Corporation 
(‘‘SIPC’’) if, pursuant to paragraph 
(e)(1) of this section, a report of the 
broker or dealer is required to be cov-
ered by an opinion of a certified public 
accountant or a public accountant who 
is in fact independent. The supple-
mental report shall cover the SIPC an-
nual general assessment reconciliation 
or exclusion from membership forms 
not previously reported on under this 
paragraph (e)(4) which were required to 
be filed on or prior to the date of the 
report required by paragraph (d) of this 
section: Provided, That the broker or 
dealer need not file the supplemental 
report on the SIPC annual general as-
sessment reconciliation or exclusion 
from membership form for any period 
during which the SIPC assessment is a 
minimum assessment as provided for in 
section 4(d)(1)(c) of the Securities In-
vestor Protection Act of 1970, as 
amended. The supplemental report, an 
original of which shall be submitted to 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business, the Com-
mission’s principal office in Wash-
ington, the principal office of the des-
ignated examining authority for such 
broker or dealer and the office of SIPC, 
shall be bound separately, be dated and 
be signed manually, and shall include 
the following: 

(i) A schedule of assessment pay-
ments also showing any overpayments 
applied and overpayments carried for-
ward including: payment dates, 
amounts, and name of SIPC collection 
agent to whom mailed, or 

(ii) If exclusion from membership was 
claimed, a statement that the broker 
or dealer qualified for exclusion from 
membership under the Securities In-
vestor Protection Act of 1970, and the 
date and name of the SIPC collection 
agent with whom a Certification of Ex-
clusion from Membership (Form SIPC–
3) was filed, and 

(iii) An accountant’s report which 
shall state that in the accountant’s 
opinion either the assessments were de-
termined fairly in accordance with ap-
plicable instructions and forms, or that 
a claim for exclusion from membership 
was consistent with income reported. If 
exceptions are noted, the accountant 
shall state any corrective action taken 
or proposed. The accountant’s review 
on which his report is based shall in-
clude as a minimum the following pro-
cedures: 

(A) Comparison of listed assessment 
payments with respective cash dis-
bursements record entries; 

(B) For all or any portion of a fiscal 
year ending in 1976 and each fiscal year 
thereafter, comparison of amounts re-
flected in the annual report as required 
by paragraph (d) of this section, with 
amounts reported in the Annual Gen-
eral Assessment Reconciliation (Form 
SIPC–7); 

(C) Comparison of adjustments re-
ported in Form SIPC–7 with supporting 
schedules and working papers sup-
porting adjustments; 

(D) Proof of arithmetical accuracy of 
the calculations reflected in Form 
SIPC–7 and in the schedules and work-
ing papers supporting adjustments; and 

(E) Comparison of the amount of any 
overpayment applied with the Form 
SIPC–7 on which it was computed; or 

(F) If exclusion from membership is 
claimed, the accountant shall review 
the annual report required by para-
graph (d) of this section for all or any 
portion of a fiscal year ending in 1976 
and each fiscal year thereafter to as-
certain that the Certification of Exclu-
sion from Membership (Form SIPC–7) 
was consistent with the income re-
ported. 

(5)(i) For purposes of this section, the 
term Year 2000 Problem shall include 
problems arising from: 
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(A) Computer software incorrectly 
reading the date ‘‘01/01/00’’ as being the 
year 1900 or another incorrect year; 

(B) Computer software incorrectly 
identifying a date in the Year 1999 or 
any year thereafter; 

(C) Computer software failing to de-
tect that the Year 2000 is a leap year; 
or 

(D) Any other computer software 
error that is directly or indirectly 
caused by the problems set forth in 
paragraph (e)(5)(i)(A), (B), or (C) of this 
section. 

(ii) (A) No later than August 31, 1998, 
every broker or dealer required to 
maintain minimum net capital pursu-
ant to § 240.15c3–1(a)(2) of $5,000 or 
greater as of July 15, 1998, shall file 
Part I of Form BD–Y2K (§ 249.618 of this 
chapter) prepared as of July 15, 1998, 
and no later than April 30, 1999, every 
broker or dealer required to maintain 
minimum net capital pursuant to 
§ 240.15c3–1(a)(2) of $5,000 or greater as 
of March 15, 1999, shall file Part I of 
Form BD–Y2K prepared as of March 15, 
1999. 

(B) Every broker or dealer that reg-
isters pursuant to section 15 of the Act 
between July 16, 1998 and December 31, 
1998 or between March 16, 1999 and Oc-
tober 1, 1999, and that is required to 
maintain net capital pursuant to 
§ 240.15c3–1(a)(2) of $5,000 or greater, 
shall file Part I of Form BD–Y2K 
(§ 249.18 of this chapter) no later than 30 
days after its registration becomes ef-
fective. Part I of Form BD–Y2K shall 
be prepared as of the date its registra-
tion became effective. 

(iii)(A) No later than August 31, 1998, 
every broker or dealer with a minimum 
net capital requirement pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater as 
of July 15, 1998 shall file Part II of 
Form BD–Y2K (§ 249.618 of this chapter). 
Part II of Form BD–Y2K shall address 
each topic in paragraph (e)(5)(iv) of 
this section as of July 15, 1998. 

(B) No later than April 30, 1999, every 
broker or dealer with a minimum net 
capital requirement pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater as 
of March 15, 1999 shall file Part II of 
Form BD–Y2K (§ 249.618 of this chapter). 
In addition, each broker or dealer sub-
ject to paragraph (e)(5)(iii)(A) of this 
section shall file Part II of Form BD–

Y2K pursuant to this paragraph 
(e)(5)(iii)(B) regardless of its minimum 
net capital requirement. Part II of 
Form BD–Y2K shall address each topic 
in paragraph (e)(5)(iv) of this section as 
of March 15, 1999. 

(C) Every broker or dealer that reg-
isters pursuant to section 15 of the Act 
between July 15, 1998 and December 31, 
1998 or between March 16, 1999 and Oc-
tober 1, 1999, and that is required to 
maintain net capital pursuant to 
§ 240.15c3–1(a)(2) of $100,000 or greater, 
shall file Part II of Form BD–Y2K 
(§ 249.18 of this chapter) no later than 30 
days after registration becomes effec-
tive. Part II of Form BD–Y2K shall ad-
dress each topic in paragraph (e)(5)(iv) 
of this section as of the effective date 
of its registration. 

(iv) Part II of Form BD–Y2K (§ 249.618 
of this chapter) prepared pursuant to 
paragraph (e)(5)(iii) of this section 
shall identify a specific person or per-
sons that are available to discuss the 
contents of the report and shall include 
a discussion of the following: 

(A) Whether the board of directors 
(or similar body) of the broker or deal-
er has approved and funded plans for 
preparing and testing its computer sys-
tems for Year 2000 Problems; 

(B) Whether the plans of the broker 
or dealer exist in writing and address 
all mission critical computer systems 
of the broker or dealer wherever lo-
cated throughout the world; 

(C) Whether the broker or dealer has 
assigned existing employees, hired new 
employees, or engaged third parties to 
provide assistance in addressing Year 
2000 Problems, and if so, a description 
of the work that these groups of indi-
viduals have performed as of the date 
of each report; 

(D) The current progress of the 
broker or dealer on each stage of prepa-
ration for potential problems caused by 
Year 2000 Problems. These stages are: 

(1) Awareness of potential Year 2000 
Problems; 

(2) Assessment of what steps the 
broker or dealer must take to address 
Year 2000 Problems; 

(3) Implementation of the steps need-
ed to address Year 2000 Problems; 

(4) Internal testing of software de-
signed to address Year 2000 Problems, 
including the number and a description 
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of the material exceptions resulting 
from such testing that are unresolved 
as of the reporting date; 

(5) Point-to-point or industry-wide 
testing of software designed to address 
Year 2000 Problems (including testing 
with other brokers or dealers, other fi-
nancial institutions, and customers), 
including the number and a description 
of the material exceptions resulting 
from such testing that are unresolved 
as of the reporting date; and 

(6) Implementation of tested software 
that will address Year 2000 Problems; 

(E) Whether the broker or dealer has 
written contingency plans in the event, 
that after December 31, 1999, it has 
problems caused by Year 2000 Prob-
lems; 

(F) What levels of management of the 
broker or dealer are responsible for ad-
dressing potential problems caused by 
Year 2000 Problems, including a de-
scription of the responsibilities for 
each level of management regarding 
the Year 2000 Problems; 

(G) Any additional material informa-
tion concerning its management of 
Year 2000 Problems that will help the 
Commission and the designated exam-
ining authorities assess the readiness 
of the broker or dealer for the Year 
2000. 

(v) The broker or dealer shall file an 
original and two copies of Form BD–
Y2K (§ 249.618 of this chapter) prepared 
pursuant to paragraph (e)(5) of this sec-
tion with the Commission’s principal 
office in Washington, D.C. and one copy 
of Form BD–Y2K with the designated 
examining authority of the broker or 
dealer. The reports required by para-
graph (e)(5) of this section shall be pub-
lic. 

(vi) No later than April 30, 1999, every 
broker or dealer required to file Part II 
of Form BD–Y2K (§ 249.618 of this chap-
ter) pursuant to paragraph (e)(5)(iii)(B) 
of this section and required to file au-
dited financial statements pursuant to 
paragraph (d) of this section shall file 
with its Form BD–Y2K an original and 
two copies of a report prepared by an 
independent public accountant regard-
ing the broker’s or dealer’s process, as 
of March 15, 1999, for addressing Year 
2000 Problems with the Commission’s 
principal office in Washington, DC and 
one copy of the accountant’s report 

with the designated examining author-
ity of the broker or dealer. The inde-
pendent public accountant’s report 
shall be prepared in accordance with 
standards that have been reviewed by 
the Commission and that have been 
issued by a national organization that 
is responsible for promulgating author-
itative accounting and auditing stand-
ards. 

(f)(1) Qualification of accountants. The 
Commission will not recognize any per-
son as a certified public accountant 
who is not duly registered and in good 
standing as such under the laws of his 
place of residence or principal office. 
The Commission will not recognize any 
person as a public accountant who is 
not in good standing and entitled to 
practice as such under the laws of his 
place of residence or principal office. 

(2) Designation of accountant. (i) 
Every broker or dealer which is re-
quired by paragraph (d) of this section 
to file an annual report of financial 
statements section shall file no later 
than December 10 of each year a state-
ment with the Commission’s principal 
office in Washington, DC, the regional 
or district office of the Commission for 
the region or district in which its prin-
cipal place of business is located, and 
the principal office of the designated 
examining authority for such broker or 
dealer. Such statement shall indicate 
the existence of an agreement dated no 
later than December first, with an 
independent public accountant cov-
ering a contractual commitment to 
conduct the broker’s or dealer’s annual 
audit during the following calendar 
year. 

(ii) The agreement may be of a con-
tinuing nature, providing for succes-
sive yearly audits, in which case no 
further filing is required. If the agree-
ment is for a single audit, or if the con-
tinuing agreement previously filed has 
been terminated or amended, a new 
statement must be filed by the re-
quired date. 

(iii) The statement shall be headed 
‘‘Notice pursuant to Rule 17a–5(f)(2)’’ 
and shall contain the following infor-
mation: 

(A) Name, address, telephone number 
and registration number of the broker 
or dealer; 

VerDate May<23>2002 04:50 Jun 18, 2002 Jkt 197053 PO 00000 Frm 00410 Fmt 8010 Sfmt 8010 Y:\SGML\197053T.XXX pfrm72 PsN: 197053T



411

Securities and Exchange Commission § 240.17a–5

(B) Name, address and telephone 
number of the accounting firm; and 

(C) The audit date of the broker or 
dealer for the year covered by the 
agreement. 

(iv) Any broker or dealer which is ex-
empted from the requirement to file an 
annual audited report of financial 
statements shall nevertheless file the 
notice specified herein indicating the 
date as of which the unaudited report 
will be prepared. 

(v) Notwithstanding the date of filing 
specified in paragraph (f)(2)(i) of this 
section, every broker or dealer shall 
file the notice provided for in para-
graph (f)(2) of this section within 30 
days following the effective date of reg-
istration as a broker or dealer. 

(3) Independence of accountant. An ac-
countant shall be independent in ac-
cordance with the provisions of § 210.2–
01 (b) and (c) of this chapter. 

(4) Replacement of accountant. A 
broker or dealer shall file a notice 
which must be received by the Commis-
sion’s principal office in Washington, 
DC, the regional or district office of 
the Commission for the region or dis-
trict in which its principal place of 
business is located, and the principal 
office of the designated examining au-
thority for such broker or dealer, not 
more than 15 business days after: 

(i) The broker or dealer has notified 
the accountant whose opinion covered 
the most recent financial statements 
filed under paragraph (d) of this section 
that his services will not be utilized in 
future engagements; or 

(ii) The broker or dealer has notified 
an accountant who was engaged to give 
an opinion covering the financial state-
ments to be filed under paragraph (d) of 
this section that the engagement has 
been terminated; or 

(iii) An accountant has notified the 
broker or dealer that he would not con-
tinue under an engagement to give an 
opinion covering the financial state-
ments to be filed under paragraph (d) of 
this section; or 

(iv) A new accountant has been en-
gaged to give an opinion covering the 
financial statements to be filed under 
paragraph (d) of this section without 
any notice of termination having been 
given to or by the previously engaged 
accountant. 

Such notice shall state (A) the date of 
notification of the termination of the 
engagement or engagement of the new 
accountant as applicable and (B) the 
details of any problems existing during 
the 24 months (or the period of the en-
gagement, if less) preceding such ter-
mination or new engagement relating 
to any matter of accounting principles 
or practices, financial statement dis-
closure, auditing scope or procedure, or 
compliance with applicable rules of the 
Commission, which problems, if not re-
solved to the satisfaction of the former 
accountant, would have caused him to 
make reference to them in connection 
with his report on the subject matter 
of the problems. The problems required 
to be reported in response to the pre-
ceding sentence include both those re-
solved to the former accountant’s sat-
isfaction and those not resolved to the 
former accountant’s satisfaction. Prob-
lems contemplated by this section are 
those which occur at the decision-
making level—i.e., between principal 
financial officers of the broker-dealer 
and personnel of the accounting firm 
responsible for rendering its report. 
The notice shall also state whether the 
accountant’s report on the financial 
statements for any of the past two 
years contained an adverse opinion or a 
disclaimer of opinion or was qualified 
as to uncertainties, audit scope, or ac-
counting principles, and describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification. 
The broker or dealer shall also request 
the former accountant to furnish the 
broker or dealer with a letter addressed 
to the Commission stating whether he 
agrees with the statements contained 
in the notice of the broker or dealer 
and, if not, stating the respects in 
which he does not agree. The broker or 
dealer shall file three copies of the no-
tice and the accountant’s letter, one 
copy of which shall be manually signed 
by the sole proprietor, or a general 
partner or a duly authorized corporate 
officer, as appropriate, and by the ac-
countant, respectively. 

(g) Audit objectives. (1) The audit shall 
be made in accordance with generally 
accepted auditing standards and shall 
include a review of the accounting sys-
tem, the internal accounting control 
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and procedures for safeguarding securi-
ties including appropriate tests thereof 
for the period since the prior examina-
tion date. The audit shall include all 
procedures necessary under the cir-
cumstances to enable the independent 
public accountant to express an opin-
ion on the statement of financial con-
dition, results of operations, cash flow, 
and the Computation of Net Capital 
under § 240.15c3–1, the Computation for 
Determination of reserve Require-
ments for Brokers or Dealers under Ex-
hibit A of § 240.15c3–3, and Information 
Relating to the Possession or Control 
Requirements under § 240.15c3–3. The 
scope of the audit and review of the ac-
counting system, the internal control 
and procedures for safeguarding securi-
ties shall be sufficient to provide rea-
sonable assurance that any material 
inadequacies existing at the date of the 
examination in (a) the accounting sys-
tem; (b) the internal accounting con-
trols; (c) procedures for safeguarding 
securities; and (d) the practices and 
procedures whose review is specifies in 
(i), (ii), (iii) and (iv) of this paragraph 
would be disclosed. Additionally, as 
specific objectives, the audit shall in-
clude reviews of the practices and pro-
cedures followed by the client; 

(i) In making the periodic computa-
tions of aggregate indebtedness and net 
capital under § 240.17a–3(a)(11) and the 
reserve required by § 240.15c3–3(e); 

(ii) In making the quarterly securi-
ties examinations, counts, 
verifications and comparisons and the 
recordation of differences required by 
§ 240.17a–13; 

(iii) In complying with the require-
ment for prompt payment for securi-
ties of section 4(c) of Regulation T 
(§ 220.4(c) of chapter II of title 12) of the 
Board of Governors of the Federal Re-
serve System; and 

(iv) In obtaining and maintaining 
physical possession or control of all 
fully paid and excess margin securities 
of customers as required by § 240.15c3–3. 
Such review shall include a determina-
tion as to the adequacy of the proce-
dures described in the records required 
to be maintained pursuant to § 240.15c3–
3(d)(4). 

(2) If the broker or dealer is exempt 
from § 240.15c3–3, the independent pub-
lic accountant shall ascertain that the 

conditions of the exemption were being 
complied with as of the examination 
date and that no facts came to his at-
tention to indicate that the exemption 
had not been complied with during the 
period since his last examination. 

(3) A material inadequacy in the ac-
counting system, internal accounting 
controls, procedures for safeguarding 
securities, and practices and proce-
dures referred to in paragraph (g)(1) of 
this section which is expected to be re-
ported under these audit objectives in-
cludes any condition which has con-
tributed substantially to or, if appro-
priate corrective action is not taken, 
could reasonably be expected to (i) in-
hibit a broker or dealer from promptly 
completing securities transactions or 
promptly discharging his responsibil-
ities to customers, other broker–deal-
ers or creditors; (ii) result in material 
financial loss; (iii) result in material 
misstatements of the broker’s or deal-
er’s financial statements; or (iv) result 
in violations of the Commission’s rec-
ordkeeping or financial responsibility 
rules to an extent that could reason-
ably be expected to result in the condi-
tions described in paragraphs (g)(3) (i), 
(ii), or (iii) of this section. 

(h) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
independent public accountant to de-
termine on the basis of his review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with generally accepted 
auditing standards and the audit objec-
tives set forth in paragraph (g) of this 
section. In determining the extent of 
testing, consideration shall be given to 
the materiality of an area and the pos-
sible effect on the financial statements 
and schedules of a material 
misstatement in a related account. The 
performance of auditing procedures in-
volves the proper synchronization of 
their application and thus com-
prehends the need to consider simulta-
neous performance of procedures in 
certain areas such as, for example, se-
curities counts, transfer verification 
and customer and broker confirmation 
in connection with verification of secu-
rities positions. 
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(2) If, during the course of the audit 
or interim work, the independent pub-
lic accountant determines that any 
material inadequacies exist in the ac-
counting system, internal accounting 
control, procedures for safeguarding se-
curities, or as otherwise defined in 
paragraph (g)(3) of this section, then 
the independent public accountant 
shall call it to the attention of the 
chief financial officer of the broker or 
dealer, who shall have a responsibility 
to inform the Commission and the des-
ignated examining authority by tele-
graphic or facsimile notice within 24 
hours thereafter as set forth in 
§ 240.17a–11 (e) and (g). The broker or 
dealer shall also furnish the account-
ant with a copy of said notice to the 
Commission by telegram or facsimile 
within said 24 hour period. If the ac-
countant fails to receive such notice 
from the broker or dealer within said 
24 hour period, or if the accountant dis-
agrees with the statements contained 
in the notice of the broker or dealer, 
the accountant shall have a responsi-
bility to inform the Commission and 
the designated examining authority by 
report of material inadequacy within 24 
hours thereafter as set forth in 
§ 240.17a–11(g). Such report from the ac-
countant shall, if the broker or dealer 
failed to file a notice, describe any ma-
terial inadequacies found to exist. If 
the broker or dealer filed a notice, the 
accountant shall file a report detailing 
the aspects, if any, of the broker’s or 
dealer’s notice with which the account-
ant does not agree. 

(i) Accountant’s reports, general provi-
sions—(1) Technical requirements. The 
accountant’s report shall: 

(i) Be dated; 
(ii) Be signed manually; 
(iii) Indicate the city and state where 

issued; and 
(iv) Identify without detailed enu-

meration the financial statements and 
schedules covered by the report. 

(2) Representations as to the audit. The 
accountant’s report shall: 

(i) State whether the audit was made 
in accordance with generally accepted 
auditing standards; 

(ii) State whether the accountant re-
viewed the procedures followed for 
safeguarding securities; and 

(iii) Designate any auditing proce-
dures deemed necessary by the ac-
countant under the circumstances of 
the particular case which have been 
omitted, and the reason for their omis-
sion. 

Nothing in this section shall be con-
strued to imply authority for the omis-
sion of any procedure which inde-
pendent accountants would ordinarily 
employ in the course of an audit made 
for the purpose of expressing the opin-
ions required under this section. 

(3) Opinion to be expressed. The ac-
countant’s report shall state clearly 
the opinion of the accountant: (i) In re-
spect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and (ii) as to the con-
sistency of the application of the ac-
counting principles, or as to any 
changes in such principles which have 
a material effect on the financial state-
ments. 

(4) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of each such exception on the re-
lated financial statements given. 

(5) Definitions. For the purpose of this 
section, the terms audit (or examina-
tion), accountant’s report, and certified 
shall have the meanings given in 
§ 210.1–02 of this chapter. 

(j) Accountant’s report on material in-
adequacies. The broker or dealer shall 
file concurrently with the annual audit 
report a supplemental report by the ac-
countant describing any material inad-
equacies found to exist or found to 
have existed since the date of the pre-
vious audit. The supplemental report 
shall indicate any corrective action 
taken or proposed by the broker or 
dealer in regard thereto. If the audit 
did not disclose any material inadequa-
cies, the supplemental report shall so 
state. 

(k) Use of certain statements filed with 
the Securities and Exchange Commission. 
At the request of any broker or dealer 
who is (1) an investment company reg-
istered under the Investment Company 
Act of 1940, or (2) a sponsor or depositor 
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of such a registered investment com-
pany who effects transactions in secu-
rities only with, or on behalf of, such 
registered investment company, the 
Commission will accept the financial 
statements filed pursuant to section 13 
or 15(d) of the Securities Exchange Act 
of 1934 or section 30 of the Investment 
Company Act of 1940 and the rules and 
regulations promulgated thereunder as 
a filing pursuant to paragraph (d) of 
this section. Such a filing shall be 
deemed to satisfy the requirements of 
this section for any calendar year in 
which such financial statements are 
filed, provided that the statements so 
filed meet the requirements of the 
other rules under which they are filed 
with respect to time of filing and con-
tent. 

(l) Extentions and exemptions. (1) A 
broker’s or dealer’s designated exam-
ining authority may extend the period 
under paragraph (d) of this section for 
filing annual audit reports. The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(2) Any ‘‘bank’’ as defined in section 
3(a)(6) of the Act (48 Stat. 882; 15 U.S.C. 
78c) and any ‘‘insurance company’’ as 
defined in section 3(a)(19) of the Act (78 
Stat. 565; 15 U.S.C. 78c) registered as a 
broker or dealer to sell variable con-
tracts but exempt from § 240.15c3–1 
shall be exempt from the provisions of 
this section. 

(3) On written request of any na-
tional securities exchange, registered 
national securities association, broker 
or dealer, or on its own motion, the 
Commission may grant an extension of 
time or an exemption from any of the 
requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(m) Notification of change of fiscal 
year. (1) In the event any broker or 
dealer finds it necessary to change its 
fiscal year, it must file, with the Com-
mission’s principal office in Wash-
ington, DC, the regional or district of-
fice of the Commission for the region 
or district in which the broker or deal-
er has its principal place of business 
and the principal office of the des-
ignated examining authority for such 

broker or dealer, a notice of such 
change. 

(2) Such notice shall contain a de-
tailed explanation of the reasons for 
the change. Any change in the filing 
period for the audit report must be ap-
proved by the designated examining 
authority pursuant to paragraph 
(d)(1)(i) of this section. 

(n) Filing requirements. For purposes 
of filing requirements as described in 
§ 240.17a–5, such filing shall be deemed 
to have been accomplished upon re-
ceipt at the Commission’s principal of-
fice in Washington, DC, with duplicate 
originals simultaneously filed at the 
locations prescribed in the particular 
paragraph of § 240.17a–5 which is appli-
cable. 

(o) Compliance with § 240.17a–12. An 
OTC derivatives dealer may comply 
with § 240.17a–5 by complying with the 
provisions of § 240.17a–12.

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.17a–5, see No. 51 in 
tabulation, part 211 of this chapter.

[40 FR 59713, Dec. 30, 1975, as amended at 41 
FR 5275, Feb. 5, 1976; 41 FR 12638, Mar. 26, 
1976; 42 FR 23787, May 10, 1977; 44 FR 1975, 
Jan. 9, 1979; 45 FR 39842, June 12, 1980; 46 FR 
13206, Feb. 20, 1981; 46 FR 35635, July 10, 1981; 
57 FR 45294, Oct. 1, 1992; 58 FR 37657, July 13, 
1993; 58 FR 45839, 45840, Aug. 31, 1993; 59 FR 
5945, Feb. 9, 1994; 63 FR 37673, July 13, 1998; 63 
FR 59213, 59401, Nov. 3, 1998]

§ 240.17a–6 Right of national securities 
exchange, national securities asso-
ciation, registered clearing agency 
or the Municipal Securities Rule-
making Board to destroy or dispose 
of documents. 

(a) Any document kept by or on file 
with a national securities exchange, 
national securities association, reg-
istered clearing agency or the Munic-
ipal Securities Rulemaking Board pur-
suant to the Act or any rule or regula-
tion thereunder may be destroyed or 
otherwise disposed of by such ex-
change, association, clearing agency or 
the Municipal Securities Rulemaking 
Board at the end of five years or at 
such earlier date as is specified in a 
plan for the destruction or disposition 
of any such documents if such plan has 
been filed with the Commission by such 
exchange, association, clearing agency 
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